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ARGUMENT
THE ISSUE OF THE UNIFORM OPERATION OF THE
LAWS WAS RAISED BEFORE THE TAX COMMISSION.
The Respondent argues in its brief that the issue of equal
protection of the laws was not raised in the initial hearing and
that, therefore, it cannot be raised on appeal.

This argument is

completely without substance or factual support.
The

issue

of

equal

treatment

under

the

regulations

promulgated by the Tax Commission was of central focus in the
hearing before the Tax Commission.

The Petitioners raised the

conflict which inevitably flows from the application of the Tax
Commission's Rule R-865-4-(l)(d).

(Tr.18) Pursuant to that Rule,

the Tax Commission allows an exemption from the special fuel tax
for the operation of certain kinds of vehicles, such as cement
trucks and garbage trucks.

A major portion of the Petitioners1

argument addressed the discriminatory application of the Rule to
these Petitioners.
The

(Tr. 18-23, 27-30 and 35-39)

constitutional

requirement

is

a

simple

one.

The

legislature is entitled to make reasonable classifications of tax
payers.
equally.

The legislature is not required to treat all tax payers
However,

once

a

classification

is

made,

the

constitutional requirement is that all members of the class be
treated in an equal and uniform manner.
The Utah Supreme Court has acknowledged and followed this
principle on numerous occasions. In Kennecott Copper v. Salt Lake
County, 799 P.2d 1156 (1990), the Supreme Court stated:
1

Reasonable uniformity of assessment is essential if every
person and corporation is to be taxed in the same
proportion to ^his, her or its tangible property".
Id. at 1160.

See, also, Amax Magnesium Corp. v. Tax Com'n, 796

P.2d 1256 (Utah, 1990).
Uniformity of taxation among like taxpayers on like property
is a constitutional necessity.

Department of Revenue v. Peugeot

Sound Power & Light Co., 179 Mont. 255, 587 P.2d 1282 (1978).

In

Salt River Project Agricultural Improvement & Power District v.
Board of Assessment Appeals, 719 P.2d 368 (Colo.App. 1986), the
Colorado Court of Appeals succinctly stated the requirement as
follows:
The uniformity requirement is met if the same means and
methods are applied impartially to all the constituents
of each class . . . .
Id. at 370.
Admittedly, the argument before the Tax Commission did not use
the magical phrases "equal protection" or the "uniform operation of
laws".

However, even the most cursory reading of the transcript,

and particularly those pages referenced above, indicate that the
whole thrust of the argument was that Petitioners should be treated
just like other users of special fuel. Petitioners argued there is
no rational basis for granting an exemption to one member of the
class while not granting that same exemption to another, identical,
member of that class.
The point argued to the Tax Commission, and before this Court,
is that Petitioners are a member of a class of special fuel users
which are not being treated identically with other special fuel
2

users.

The Tax Commission has carved out an exception, in its

rules, for such uses as garbage trucks and cement mixers.
apparent

basis for the exception

The

is the feeling of the Tax

Commission that a certain portion of the special fuel used by
certain members of the class is not being used for the propulsion
of the vehicle on the highways. No other reason for the exemption
was ever presented at the hearing.
Thus, the Commission wants to have the best of both worlds.
As regards these Petitioners, the Tax Commission argues that the
words "operate" and "propel" are different and denote two different
functions of the vehicle.

Therefore, the Tax Commission argues,

the legislative intent was to tax both special fuel used in the
operation of the vehicle as well as special fuel used in the
propulsion of the vehicle.

The result, the Tax Commission urges,

is that all of the fuel used by Petitioners, whether in operation
or in propulsion, is taxable.
At the same time, the Tax Commission grants to garbage trucks
and cement mixers an exemption from the special fuel tax, even
though the special fuel exempted is being used in the "operation"
of those vehicles. All that Petitioners want, and are entitled to
receive, is like treatment under like circumstances.

A diesel

truck owned by the Petitioners when standing with its engine
running for the purpose of operating the other systems of the
truck, is no different than a garbage truck which is standing with
the engine running for the purpose of operating the other systems
of that truck.
3

If the Tax Commission is going to grant an exemption in the
latter case, it must# under the uniform operation of laws criteria,
grant an exemption in the former case. Otherwise, it is incumbent
upon the Tax Commission to present evidence to show a rational
basis for treating like taxpayers unequally.

That evidence was

never presented at the hearing before the Administrative Law Judge.
The Respondent's argument that the issue of equal protection
was never raised at the trial court is simply in error.

As was

argued by counsel for the Petitioners at the hearing:
But for the government to say# well, operation means
something different for us than it does for the rest of
the vehicles on the road is improper, is highly
discriminatory and doesn't fly in the face of the
legislative intent. (Tr. 37).
CONCLUSION
The Tax Commission has rejected, out of hand, the right of
these Petitioners to show that much of the fuel which they consume
is consumed while the vehicles are standing with the engines
running. These Petitioners do not ask for any exemption other than
that which they can show from the on board systems installed in the
vehicles.

The refusal of the Tax Commission to allow Petitioners

this opportunity, while granting blanket exemptions to similar
users in like situations, is improper.
RESPECTFULLY SUBMITTED this j V

day of August, 1994.

\AAA.
CRAIG G. ADAMSON
ERIC P. LEE
Attorneys for Petitioners
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